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A /ORDER

A [aerrd 3raedl, =1l HeEd & g
PER VIKAS AWASTHY, JM:

This appeal by the assessee is directed against the order of
Commissioner of Income Tax (Appeals)-18, Mumbai [in short ‘the
CIT(A)'] dated 28.01.2019 for the AY 2012-13.

2. Shri Ankit Talsania appearing on behalf of the assessee
submitted that the primary issue raised in this appeal by the assessee
is against the addition of Rs. 16 lacs made on account of salary income
from the partnership firm. Narrating the facts of the case, the learned
AR submitted that the assesee is a working partner in partnership firm

Unno Source Corporation. The assessee filed her return of income for
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Assessment Year 2012-13 under section 139(1) of the of the Income-
tax Act, 1961 (hereinafter referred to as ‘the Act’) on 30.07.2012,
disclosing the salary income from partnership firm as Rs. 18 lacs.
Thereafter, the assessee filed revised return of income on 28.06.2013
declaring salary income from partnership as Rs. 2 lacs. The learned AR
submitted that the assessee had filed original return of income
indicating remuneration from partnership firm on tentative basis.
However, when the books of partnership firm were finalized and
audited, the remuneration of the partner was reduced to Rs. 2 lacs.
The assessee accordingly filed the revised return of income in tune
with the salary actually received. The learned AR referred to the
Income and Expenditure account of the partnership firm at page 13 of
the Paper Book to substantiate the remuneration allowed to the
partner. The Id AR further referred to the intimation under section
143(1) of the Act vide which the return filed by the partnership firm for
AY 2012-13 has been accepted. The learned AR submitted that the AO
has primarily rejected the revised return on the ground that in the
immediately preceding assessment year the salary of the partner was
Rs. 24 lacs and there cannot be substantial reduction in remuneration
to Rs.2 lacs in the impugned assessment year. The learned AR
contended that the reason given by the AO is unsustainable as the
partnership firm in its books of accounts has categorically declared
remuneration to the partner in the FYs 2010-11 and 2011-12. The
books of the partnership firm have been accepted by the department.
Once, the department has not raised any dispute in the case of
partnership firm, no dispute can be raised in the hands of the

assessee. The learned AR further referred to the modified deed of
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partnership dated 1% July 2008 at Page 21 to 24 of the Paper Book.
The learned AR submitted that vide modified deed of partnership, the
clause relating to the remuneration to the working partner was
modified and the remuneration of working partner was fixed at Rs. 24
lacs per annum. However, the remuneration was payable to the
working partner on ascertainment of book profits. In the impugned
assessment year, the partnership firm suffered loss, therefore, the

remuneration to the partner was considerably reduced.

3. Per contra, Shri Sanjay J. Sethi representing the department
vehemently defended the impugned order and prayed for dismissing
the appeal of assessee. The learned DR submitted that the partnership
deed provides for remuneration to the working partner at the rate of
Rs. 24 lacs per annum. The assessee in her original return of income
has disclosed remuneration of Rs. 18 lacs and there is no reason as to
why the remuneration to working partner is reduced to Rs. 2 lacs. The
assessee had paid self-assessment tax on remuneration of Rs. 18 lacs.
The deduction in salary in revised return would amount to refund of

self assessment tax.

4, We have heard the submissions made by rival sides and have
considered the orders of authorities below. We have also considered
the documents furnished by the assessee in the paper book.
Undisputedly, the assessee filed her original return of income
disclosing remuneration from partnership firm as Rs. 18 lacs.
Thereafter, the assessee filed revised return disclosing remuneration
from partnership firm at Rs. 2 lacs. The AO refused to accept the

revised return of income as he was not convinced with the reason
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given by the assessee for substantial deduction in remuneration in the
revised return of income. The assessee has furnished a copy of audited
accounts of the partnership firm as on 31.03.2012. A perusal of the
Income and Expenditure account at page 13 of the Paper Book reveals
‘Remuneration to Partner’ at Rs. 2 lacs. The return of income of the
partnership firm was furnished based on the same very accounts. The
same was accepted by the Revenue under section 143(1) of the Act.
We notice that in the modified partnership deed dated 1° July, 2008,
the remuneration to the working partner i.e. to the assessee was
increased to Rs. 24 lacs per annum, however, the remuneration was
payable to the working partner on ascertainment of book profits. The
books of the partnership firm were finalised and audited in June, 2013,
consequently, after finalization of books of partnership firm, the
assessee filed revised return of income disclosing remuneration at Rs.
2 lacs. That explains the reason for filing revised return by the
assessee with substantially reduced remuneration from the firm. The
remuneration paid by the partnership firm and disclosed in its audited
books of account cannot be different from the remuneration received
by the assessee. No defect has been pointed in the books of the
partnership firm. The remuneration declared by the assessee in the
revised return of income is in consonance with the remuneration
declared in the audited accounts of the partnership firm. We find merit
in the ground No. 1 of appeal, consequently, the same is allowed and
addition of Rs. 16 lacs on account of remuneration from the

partnership firm is directed to be deleted.
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5. The learned AR of the assessee stated at Bar that he is not
pressing ground nos. 2, 3 and 4 of the appeal, consequently, the

ground nos. 2, 3 and 4, are dismissed as not pressed.

6. Ground No. 5 is general in nature, hence, require no

adjudication.

7. In ground No. 6 of the appeal, the assessee has assailed
initiation of penalty proceedings under section 271(1)(c) of the Act.
Challenge to penalty proceedings at this stage is premature,

accordingly, the ground No. 6 is dismissed as such.

8. In ground No. 7 of the appeal, the assessee has assailed
charging of interest under section 234 A/B/C of the Act Charging of
interest under section 234 A/B/C is mandatory and consequential. The

ground No. 7 of the appeal is dismissed, accordingly.

O. In the result, appeal of the assessee is partly allowed in the

terms aforesaid.

Order pronounced in the open court on _Tuesday the 16" day
of March, 2021.

Sd/- Sd/-
(TT. &, werTeT / N.K. PRADHAN) (R 3raed / VIKAS AWASTHY)
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73, f&=ih/ Mumbai, Dated: 16.03.2021
g W&, 9. e @f¥@a/ Sudip Sarkar, Sr.PS
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